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Copyright law is a complex subject.  The following notes are intended only as a general introduction, specifically in the context of publishing UK photographs.  For further information the reader is recommended to consult the leading book on the subject: Copyright for Archivists and Users of Archives by Tim Padfield (published by Facet Publishing) — and if there are any doubts on a practical issue, advice should be sought from a specialist in intellectual property law.

What is copyright?

In the UK, copyright is regarded principally as the right of someone to benefit from the fruits of their skill, judgement and labour.  The first Copyright Act was in 1710; the current legislation is the Copyright, Designs and Patents Act 1988, as amended to take account of developments such as European Union initiatives and changing technology.  The succession of Acts is partly responsible for the complex rules concerning the periods for which copyright applies.  Infringement of copyright can lead to civil damages or (in certain limited circumstances) to criminal prosecution.

Copyright protects only a whole or a substantial part of a work, so an insubstantial part may be reproduced.  What constitutes a ‘substantial’ part of a photograph depends on the nature of the photograph itself.  For example, a locomotive might occupy only 5% of the area of a photograph, but if it is the central feature of interest, its image would probably be subject to copyright.  However, a signal box (say) in the background, though also 5% of the area of the photograph, might be held to be insubstantial.

The period for which copyright lasts

For photographs taken before 1 June 1957, the general rules are:

• where the ‘author’ (photographer) is known, copyright lasts for 70 years after his or her death;

• where the photographer is not known and the photograph has not been made available to the public, copyright lasts for 70 years from the end of the year it was taken; and

• where the photographer is not known and the photograph has been made available to the public  within 70 years of having been taken, copyright lasts for 70 years from the end of the year the photograph was first made available. 

Photographs taken after 1 June 1957 will be in copyright for at least another couple of decades from now [2006]. Different rules apply to photographs which are subject to Crown copyright.

It will be noted that ownership of the copyright is irrelevant in determining its duration.

The copyright owner

The author (photographer) is usually, but not necessarily, the first owner of the copyright.  It depends on the particular circumstances as well as on the law in force at that time.  If the photograph was taken by an employee in the course of his or her employment, the employer would usually be the first owner of the copyright — this can be particularly relevant for postcards.

It is possible for two people to have a copyright interest in one image. If, for example, a photograph had been damaged and the image had been skilfully restored, both the photographer and the restorer would have a copyright interest in the restored image.

Copyright can be assigned or bequeathed.  If no specific provision has been made in the first owner’s

will and if there is more than one residual beneficiary, they will become joint owners.  The practical problem is that permission to reproduce should be obtained from all the owners; and by the time 70 years after the photographer’s death approaches, there may be a multitude of joint owners.

If the copyright is owned by a corporate body, and that body is purchased or taken over by another, copyright ownership passes in the same way as any other asset. 

Ownership of a photograph or a postcard does not imply ownership of the copyright of its image — the two are quite separate matters.  The owner is entitled to a reproduction fee.  It would be wrong to copy an image from another book without permission, even if the original of that image was out of copyright. 

Uncertain ownership of the copyright

Where the photograph has been published (for example, as a postcard) and it has not been reasonably possible to ascertain the photographer’s identity, the law presumes that the publisher is the first owner of the copyright unless other evidence is later found.  

It is up to the person wishing to republish the photograph to decide what action to take in order to try to ascertain whether the photograph is still subject to copyright and, if so, who owns the copyright — and then to get the necessary permission.  The Act gives absolute rights to the copyright owner; the republisher cannot avoid a claim merely because they considered they had taken reasonable steps.  Hence it is a matter of balancing the benefit against the risk: does the benefit from inclusion of the photograph outweigh the chance of legal action?

One possibility is, after having taken reasonable steps to find the copyright owner, for the republisher to include a statement saying that all efforts have been taken to identify the copyright owners, to apologise for any infringement, and to invite copyright owners to make contact.  The courts are likely to be more sympathetic if this is done.

The payment for copyright

The amount of the payment is entirely a matter for the copyright owner and the person wishing to republish the image to negotiate.  If the copyright owner asks for what is considered an excessive sum and will not accept a lower amount, the only alternatives are to pay what is asked or not to republish the photograph.  There is no question of arbitration.

The real problem occurs if the owner has not been established and a claim is received after publication.  This is a matter for lawyers — and lawyers are expensive and legal actions uncertain.  The result is that one may have to settle at a figure far in excess of that which one would have agreed to prior to publication.
